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State of New York
Office of the State Comptroller

Division of Local Government
and School Accountability

August 2014
Dear Town Officials:

A top priority of the Office of the State Comptroller is to help local government officials manage
government resources efficiently and effectively and, by so doing, provide accountability for tax
dollars spent to support government operations. The Comptroller oversees the fiscal affairs of local
governments statewide, as well as compliance with relevant statutes and observance of good business
practices. This fiscal oversight is accomplished, in part, through our audits, which identify opportunities
for improving operations and Town Board governance. Audits also can identify strategies to reduce
costs and to strengthen controls intended to safeguard local government assets.

Following is a report of our audit of the Town of Eagle, entitled Wind Power Revenues. This audit
was conducted pursuant to Article V, Section 1 of the State Constitution and the State Comptroller’s
authority as set forth in Article 3 of the General Municipal Law.

This audit’s results and recommendations are resources for local government officials to use in
effectively managing operations and in meeting the expectations of their constituents. If you have
questions about this report, please feel free to contact the local regional office for your county, as listed
at the end of this report.

Respectfully submitted,
Office of the State Comptroller

Division of Local Government
and School Accountability
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Introduction

Background

Objective

Scope and
Methodology

The Town of Eagle is located in Wyoming County and has
approximately 1,200 residents. The Town Board (Board) is the Town’s
legislative body, which comprises the Town Supervisor (Supervisor)
and four council members. The Board is responsible for overseeing
the Town’s operations and finances, including adopting the annual
budget and developing long-term financial plans. The Supervisor is
the Town’s chief executive and chief financial officer.

The Town provides various services to its residents including general
governmental support, road maintenance and improvements, snow
removal, public improvements and recreation and cultural activities.
The Town’s general fund and highway fund budget appropriations
for 2014 total $908,478 and are funded primarily by revenues from
serving as a wind turbine host community and the related licensing
fees.!

The Town’s revenues have been significantly affected in recent years
because two wind turbine parks were constructed within the Town’s
boundaries. In total, the Town received nearly $7.4 million in wind
power-related revenues during the period January 1, 2006 through
April 8, 2014.

The objective of our audit was to examine the Town’s use of and long-
term plan for wind power revenues. Our audit addressed the following
related question:

» Has the Board properly managed and planned for the use of
wind turbine revenues?

We reviewed the Town’s long-term plan for wind power revenues and
reviewed all wind power related payments received during the period
January 1, 2013 through April 8, 2014. We expanded our scope back
to January 1, 2006 to acquire background information and perspective
and to determine the financial impact wind power revenues have had
on the Town’s operating funds.

We conducted our audit in accordance with generally accepted
government auditing standards (GAGAS). More information on such
standards and the methodology used in performing this audit are
included in Appendix C of this report.

1 Nearly 80 percent of the Town’s general fund and highway fund budgets are
financed by wind power revenues. The rest is financed by State aid and services
to other governments.
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Comments of The results of our audit and recommendations have been discussed

Town Officials and with Town officials and their comments, which appear in Appendix

Corrective Action A, have been considered in preparing this report. Town officials
generally agreed with our recommendations and indicated they
planned to take corrective action. Appendix B includes our comment
on an issue raised in the Town’s response.

The Board has the responsibility to initiate corrective action. A
written corrective action plan (CAP) that addresses the findings and
recommendations in this report should be prepared and forwarded
to our office within 90 days, pursuant to Section 35 of the General
Municipal Law. For more information on preparing and filing your
CAP, please refer to our brochure, Responding to an OSC Audit
Report, which you received with the draft audit report. We encourage
the Board to make this plan available for public review in the Town
Clerk’s office.
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Wind Power Revenues

The Board is ultimately responsible for overseeing and managing the
Town’s fiscal activities and safeguarding its resources. This requires
the Board to establish internal controls, monitor financial activity and
obtain sufficient information for making management decisions. An
important Board oversight responsibility includes the required annual
audit of the Supervisor’s books and records.? Additionally the Board
should plan for the future by setting reasonable long-term priorities
and goals. To fulfill this responsibility, it is important for management
to develop a comprehensive multiyear financial and capital plan which
estimates future costs for ongoing services and future capital needs.
Effective multiyear financial and capital planning helps the Board
make well informed and supported decisions regarding services and
capital needs. Finally, appropriately established reserve funds provide
a mechanism for legally setting aside money for future use.

We found that the Town’s use of wind power revenues was reasonable.
However, the Board did not adequately oversee the Supervisor or
ensure that wind power revenues were properly reviewed for accuracy.
Additionally, the Board did not annually audit the Supervisor’s
records as required. Consequently, Town officials were unaware
the Town was not receiving the correct amount of host community
licensing fees. As a result, from January 2009 through March 2014
the Town was underpaid wind power revenue totaling approximately
$356,000. Further, the Board did not have a comprehensive multiyear
financial and capital plan in place to adequately address wind power
revenue use and the Town’s long-term operational and capital needs.
Finally, the Board did not properly establish its reserve funds. As a
result, Town officials cannot ensure that the current and future use
of wind power revenue will be in the best interest of Town residents.

Wind Power Revenue Uses — Currently a renewable energy company
(Company) operates 93 wind turbines within the Town’s boundaries.
The Company remits annual payments to the Town for host community
licensing fees and payments in lieu of taxes (PILOTSs).® The annual
payments are based on the wind turbines’ generating capacity
measured in megawatts multiplied by contractually* established rates

2 Town Law requires the Board to annually audit, or retain a public accountant to
audit, the books and records of any Town officer or employee who received or
disbursed moneys in the previous fiscal year.

3 The Town also received one-time payments for permits and application fees
from the Company made at the onset of the project. All other fees received are
host community fees that the contractual agreement refers to as licensing fees.

4 For purposes of our report, we assumed the Town is authorized to enter into

the host community agreement and that the contact’s terms and conditions are
enforceable.
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which are increased annually for inflation.® Since 2006, when the
Town started receiving these payments, to the end of the audit period,
the Town received nearly $7.4 million in host community licensing
fees, PILOTs and related payments. The Town receives approximately
$1 million in wind power related revenue annually and allocated
approximately $745,000 to fund the Town’s 2014 general fund and
highway fund operations.

We found that these revenues were primarily used to eliminate the
Town’s general fund and highway fund real property tax levy. In
2006, total real property taxes levied for both funds combined were
about $406,000. Since that time no real property taxes were levied to
finance either general fund or highway fund operations. Additionally,
the general fund’s fund balance increased from $167,000 as of January
1, 2007 to $2.4 million as of January 1, 2014, more than 14 times the
2007 fund balance level. The Town also uses approximately $95,000
of wind power revenues each year to provide curbside garbage pick-
up to Town residents at no charge, a service not available to residents
until 2009. We commend Town officials for their reasonable uses of
these significant operating fund revenues.

Monitoring and Oversight — Town officials, however, did not properly
review wind power revenues to ensure that the amounts received
were accurate and complied with the contracts’ terms. As a result,
since January 2009, the Town did not receive the correct contractual
payment amounts. Because the Company incorrectly calculated the
amount due each year,® as of January 2014 the Company underpaid
the Town by approximately $356,000. When we brought this to the
attention of Town officials, the Supervisor took immediate action
to notify and request payment from the Company. The Company
acknowledged the underpayments and agreed to pay the Town once a
mutually acceptable payment plan can be reached with Town officials.

Although the Board received monthly budget-to-actual reports, it
did not request or receive monthly financial reports summarizing
the Town’s financial position and results of operations. Financial
reports such as trial balances, balance sheets, and cash balances for
each fund would include assets, liabilities and equity (fund balance)
accounts. Therefore, the Board did not have sufficient information on
which to base effective management decisions or properly monitor

® The contract terms specify that each year the payment amount is to be increased
based on the prior year payment plus the rate of inflation. The rate of inflation is
defined as the greater of 2 percent or the five-year average Consumer Price Index
for the Northeast Region as published by the United States Bureau of Labor and
Statistics.

& The Company applied the inflation adjustment to the amount paid during the first
year of the contract instead of the amount paid in the prior year as required.
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wind power revenues. Additionally, we found no evidence in the
minutes or elsewhere that the Board annually audited, or provided
for an audit of, the Supervisor’s books and records, as required.
Board members stated that they did not provide for an audit of the
Supervisor’s financial records at any point during the period January
1, 2007 through December 31, 2013. The Board’s failure to review
key financial reports and perform required annual audits diminishes
its ability to effectively monitor the Town’s financial operations,
and could result in errors or irregularities occurring and remaining
undetected and uncorrected.

Comprehensive Multiyear Plan — The Town’s wind power revenues
allowed the Board to eliminate real property taxes and significantly
increase fund balance. However, the Board has not yet developed
a comprehensive multiyear financial and capital plan. Additionally,
there was no other mechanism in place, such as a road condition
survey or fleet replacement schedule, to adequately address the Town’s
long-term operational and capital needs. A comprehensive plan can
help Town officials identify the potential effect of financial decisions
and identify uses for wind power funds.” Such a plan could include
funding future capital needs, providing a way to solicit public input
and establishing practical goals to manage fiscal changes over time.
For example, the Board could identify planned capital improvements
or equipment acquisitions for which capital reserves could be legally
established to provide long-term funding.

Reserve Funds — Despite the absence of a comprehensive multiyear
financial and capital plan, the Board took action to establish
and fund certain reserve funds. Since January 2008, the Board
annually approved resolutions to fund these reserve funds without
appropriations for these purposes in the annual budgets. In January
2014 the Board approved a resolution increasing the funding level of
the “wind turbine tax relief reserve fund” from $1 million to $1.75
million and funding two separate “capital improvement reserve
funds.”s

The reserve referred to as the “wind turbine tax relief reserve fund”
was not properly established. Further, there is no authority for a town
to accumulate funds in this manner, unless a contingency and tax
stabilization reserve fund is properly established by Board resolution
and maintained in compliance with statutory requirements.® A
contingency and tax stabilization reserve fund requires a Board

7 See our publication entitled Multiyear Capital Planning available at: http://
www.osc.state.ny.us/localgov/pubs/lgmg/capital_planning.pdf.

& A general fund capital reserve totaling $450,000 and a highway fund capital
reserve totaling $100,000

® See General Municipal Law Section 6-e and our publication entitled Reserve
Funds available at: http://www.osc.state.ny.us/localgov/pubs/lgmg/reservefunds.
pdf.
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resolution, subject to permissive referendum, and can only be funded
to an amount equal to ten percent of the Town’s total general and
highway fund budget. As of January 2014 the amount reserved
exceeded the statutory maximum by more than $1.6 million, more
than 18 times the legal limit. By not complying with General
Municipal Law (GML) requirements, the public was not afforded the
opportunity to voice its opinion regarding the accumulation of funds
for this purpose. Pursuant to permissive referendum procedures,®
Town voters would have been able to file a petition to require a
referendum on the question of whether to establish this reserve fund
to accumulate money and could have had an opportunity to reject this
plan to accumulate money.

Board resolutions establishing and funding the two “capital
improvement reserve funds” did not clearly identify these reserves’
purposes. The GMLY authorizes the Town to establish capital
reserve funds for “capital improvements”!? and “equipment.”** How
the reserves are to be established, funded and used are dictated, in
part, by whether they are established for a “type” of improvement or
equipment or for a “specific” improvement or item(s) of equipment.
For example, the purpose of a “type” capital improvement reserve
fund could be “buildings” while a “specific” capital improvement
reserve fund could be “town garage.” Town officials should take
steps consistent with the statutory requirements for establishing these
reserve funds to ratify their establishment.

Town officials stated that because the Town receives significantly
more wind power revenue than needed to fund operations, they
would like to establish and fund a reserve that would ensure that the
same tax relief currently being provided to residents can continue in
the event that wind power revenues cease unexpectedly or when the
contract terms expire. To address the current statutory limitations on
funding a contingency and tax stabilization reserve, Town officials
are seeking special legislation from the New York State Legislature.
We commend Town officials for taking steps to ensure that the Town’s
growing fund balance will be properly accounted for in a reserve that
has been legally established and has a clearly defined purpose. **

10 See Town Law, article 7.

11 See GML Section 6-c.

12 The term “capital improvement” means: any physical betterment or improvement
or any related preliminary studies and surveys; lands or rights in land; any
furnishings, equipment, machinery, or apparatus for any physical improvement
acquired at the time when such betterment or improvement is constructed,
reconstructed, or acquired (GML Section 6-c [2][b]).

13 The term “equipment” includes any equipment, machinery, or apparatus not
included in the definition of capital improvement and for which a period of
probable usefulness has been provided by law (GML Section 6-c [2][c]; see
Local Finance Law Section11.00[a]).

1% Qur reference to the proposed special act is not intended as a recommendation by
this Office with respect to any particular legislative measure.
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Recommendations

Town officials also indicated that they began discussions about the
best future use of wind power revenue and the Town’s growing fund
balance and plan to develop a multiyear capital plan in the coming
months. A comprehensive plan that is reviewed and updated annually
will allow Town officials to manage the use of ongoing wind power
revenue and provide a way to solicit public input and establishing
practical goals.

1.

The Board should consult with the Attorney for the Town to
determine whether steps should be taken to recover the wind
power revenue underpayments identified in this report.

The Board and Supervisor should ensure that all payments
received from the Company are accurate and in accordance with
applicable agreements.

The Board should request that the Supervisor provide additional
financial information which would allow the Board to more
effectively manage the Town’s financial operations.

The Board should develop a comprehensive multiyear financial
and capital plan.

The Board should annually audit, or retain a public accountant to
audit, the Supervisor’s books and records.

The Board should ensure that reserves are established, funded and
used in accordance with statute.

DivisioN oF LocaL GOVERNMENT AND ScHOOL ACCOUNTABILITY n




APPENDIX A

RESPONSE FROM TOWN OFFICIALS

The Town officials’ response to this audit can be found on the following pages.
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SUPERVISOR:

Joseph Kushner
3468 E. Main Street
(585) 322-7730

July 28, 2014

Office of the State Comptrolier

Division of Local Government and School Accountability
PSU-ACP Submission

110 State Street 12" Floor

Albany, NY 12236

Town of Eagle
Title: Wind Power Revenues
#2014M-125

Dear Sir;

The Town of Eagle would like to thank the State Comptroller’s Office for our recent audit. The auditor,

B i - excelient job with the audit and explaining what steps would be necessary to
correct our inefficiencies. We do agree with the audit findings, and this will serve as cur Corrective
Action Plan.

#1 in reference to money owed by the wind company to the town: | am pleased to inform the State
Comptroller’s Office that on June 30, 2014, the town received $397,000.00 in money owed to the town.

#2 To ensure that further future wind payments are accurate, the town has established a special
committee to review all future payments.

#3 Although the Board receives a ten page financial statement each month, the Supervisor will provide
further financial information to the Board as provided by the State Comptroller Guidelines. This will
include journal entries and all other information needed to ensure complete transparency.
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#4 The Board is presently working on a five year financial and capital plan.

#5 The Board will actively plan to audit the Supervisor’s books annually, following State Comptroller
Guidelines. If necessary, the Board will engage a public accountant to assist in the audit.

#6 To ensure our reserves are established and funded in accordance to statute; the town is actively

seeking a special municipal law to allow us to establish reserves in accordance with statute with the See

assistance of the State Comptroller and Senator Gallivan’s Office. A special local law was introduced to yggtg %3

our State government. In July, this municipal law was unanimously passed by the Senate. However, the
law did not leave a committee in the State Assembly. As a result, the Town of Eagle’s special municipal
law will be reintroduced in January 2015.

The Town of Eagle thanks the State Comptrolier’s Office for their assistance and believes our Corrective
Action Plan is acceptable.

;:hank you,

Joseph Kushner
Town of Eagle Supervisor
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APPENDIX B

OSC COMMENT ON THE TOWN'’S RESPONSE

Note 1

The audit team’s assistance was limited to referring Town officials to the Attorney for the Town and
their legislative representatives to obtain special legislation.
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APPENDIX C

AUDIT METHODOLOGY AND STANDARDS

Our objective was to review the Town’s use of and long-term plan for wind power revenues. To
accomplish our audit objective and obtain relevant audit evidence, our procedures included the
following steps:

We interviewed Town officials to gain an understanding of the impact of the wind power
revenues. We inquired about whether a multiyear financial and capital plan was prepared.

We reviewed the host community agreements and PILOT agreements and the related payments.
To acquire background information and perspective, we extended our scope period back to
2006, prior to when the Town started receiving significant payments related to wind power.

We reviewed adopted budgets to determine the allocation of the wind power revenues to the
general and highway funds.

We interviewed Town officials and reviewed Board meeting minutes, bank statements and
accounting records to identify uses of the wind power revenues.

We examined financial data from the Town’s annual financial reports filed with the Office of
the State Comptroller (OSC), cash receipt records and wind power agreements to determine the
total amount of revenues the Town received from wind power projects for the period January
1, 2006 through March 31, 2014.

We examined financial data from the Town’s annual financial reports filed with OSC for fiscal
years 2006 through 2013 to assess fund balance and changes in the real property tax levy.

We conducted this performance audit in accordance with GAGAS. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a reasonable basis
for our findings and conclusions based on our audit objective. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our audit objective.
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APPENDIX D

HOW TO OBTAIN ADDITIONAL COPIES OF THE REPORT

To obtain copies of this report, write or visit our web page:

Office of the State Comptroller
Public Information Office

110 State Street, 15th Floor

Albany, New York 12236

(518) 474-4015
http://www.osc.state.ny.us/localgov/
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APPENDIX E

OFFICE OF THE STATE COMPTROLLER
DIVISION OF LOCAL GOVERNMENT
AND SCHOOL ACCOUNTABILITY
Andrew A. SanFilippo, Executive Deputy Comptroller

Gabriel F. Deyo, Deputy Comptroller
Nathaalie N. Carey, Assistant Comptroller

LOCAL REGIONAL OFFICE LISTING

BINGHAMTON REGIONAL OFFICE
H. Todd Eames, Chief Examiner

Office of the State Comptroller

State Office Building - Suite 1702

44 Hawley Street

Binghamton, New York 13901-4417
(607) 721-8306 Fax (607) 721-8313
Email: Muni-Binghamton@osc.state.ny.us

Serving: Broome, Chenango, Cortland, Delaware,
Otsego, Schoharie, Sullivan, Tioga, Tompkins Counties

BUFFALO REGIONAL OFFICE
Jeffrey D. Mazula, Chief Examiner
Office of the State Comptroller

295 Main Street, Suite 1032

Buffalo, New York 14203-2510
(716) 847-3647 Fax (716) 847-3643
Email: Muni-Buffalo@osc.state.ny.us

Serving: Allegany, Cattaraugus, Chautauqua, Erie,
Genesee, Niagara, Orleans, Wyoming Counties

GLENS FALLS REGIONAL OFFICE
Jeffrey P. Leonard, Chief Examiner
Office of the State Comptroller

One Broad Street Plaza

Glens Falls, New York 12801-4396
(518) 793-0057 Fax (518) 793-5797
Email: Muni-GlensFalls@osc.state.ny.us

Serving: Albany, Clinton, Essex, Franklin,
Fulton, Hamilton, Montgomery, Rensselaer,
Saratoga, Schenectady, Warren, Washington Counties

HAUPPAUGE REGIONAL OFFICE
Ira McCracken, Chief Examiner

Office of the State Comptroller

NYS Office Building, Room 3A10

250 Veterans Memorial Highway
Hauppauge, New York 11788-5533
(631) 952-6534 Fax (631) 952-6530
Email: Muni-Hauppauge@osc.state.ny.us

Serving: Nassau and Suffolk Counties

NEWBURGH REGIONAL OFFICE
Tenneh Blamah, Chief Examiner

Office of the State Comptroller

33 Airport Center Drive, Suite 103

New Windsor, New York 12553-4725
(845) 567-0858 Fax (845) 567-0080
Email: Muni-Newburgh@osc.state.ny.us

Serving: Columbia, Dutchess, Greene, Orange,
Putnam, Rockland, Ulster, Westchester Counties

ROCHESTER REGIONAL OFFICE
Edward V. Grant, Jr., Chief Examiner
Office of the State Comptroller

The Powers Building

16 West Main Street — Suite 522
Rochester, New York 14614-1608
(585) 454-2460 Fax (585) 454-3545
Email: Muni-Rochester@osc.state.ny.us

Serving: Cayuga, Chemung, Livingston, Monroe,

Ontario, Schuyler, Seneca, Steuben, Wayne, Yates Counties

SYRACUSE REGIONAL OFFICE
Rebecca Wilcox, Chief Examiner
Office of the State Comptroller

State Office Building, Room 409

333 E. Washington Street

Syracuse, New York 13202-1428
(315) 428-4192 Fax (315) 426-2119
Email: Muni-Syracuse@osc.state.ny.us

Serving: Herkimer, Jefferson, Lewis, Madison,
Oneida, Onondaga, Oswego, St. Lawrence Counties

STATEWIDE AUDITS

Ann C. Singer, Chief Examiner
State Office Building - Suite 1702
44 Hawley Street

Binghamton, New York 13901-4417
(607) 721-8306 Fax (607) 721-8313
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