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Summary

e In 2009, the New York State Legislature enacted Section 1307 in the Real Property Actions and
Proceedings Law requiring foreclosing lenders to maintain vacant or abandoned properties. The
law grants municipalities the right to enforce this requirement in court and to bring a court action
to recoup certain costs of maintaining the property. This provision was enacted to help prevent
neighborhood blight as vacant or abandoned properties fall into foreclosure status and could remain
vacant or abandoned for extended periods of time. It was intended to supplement the powers a
municipality may have under other laws and does not pre-empt or limit the municipality’s rights or
obligations under any local laws.

¢ In September 2011, the Office of the State Comptroller (OSC) surveyed local governments located in 23
counties with high foreclosure rates to gauge the level of awareness of this law. Survey responses indicated
that 86 percent of respondents were unaware of the protections provided by Section 1307. At the same
time, 40 percent of local officials agreed that homes in foreclosure were negatively affecting property
values in their communities.

* Half of the respondents investigated citizen complaints, and 40 percent utilized local laws or ordinances
to impose maintenance requirements on foreclosed properties. Of the local governments imposing
maintenance requirements, 88 percent took administrative actions (e.g:, hearings and/or notices of
violation), 69 percent sent municipal employees to the property to perform lawn maintenance, and 50
percent utilized municipal employees to perform structural maintenance.

e Thirty-five percent of respondents reported having performed maintenance activities on foreclosed
properties, with an average annual cost of $924 per property. Applying this average cost per property
to all municipalities in the surveyed counties results in an estimated cost ranging from $15.1 million to
$28.6 million for 2010.

* Two-thirds of municipalities indicated that they have fully recovered the costs of property maintenance
by using local laws or ordinances. The remaining respondents partially recovered costs or were unable to
recover any costs. Municipalities with the greatest financial foreclosure maintenance burden were also the
least successful in recovering costs associated with property maintenance.

* The results of this study indicate a need for greater communication and outreach
regarding the provisions of Section 1307—particularly in those areas of the State
that have been hit hard by foreclosures.

Thomas P. DiNapoli ¢ State Comptroller




Introduction

In many ways, local governments have been on the front lines of the economic downturn.
Governments at the local level provide services to families requiring financial assistance, assist
displaced families and maintain the infrastructure of a community in economic decline. As the
foreclosure problem has become more widespread—a consequence of the collapse in the housing
market—Ilawmakers across the United States have intervened to protect borrowers from losing
their homes, or to modify banking practices to prevent a housing crisis in the future. New York
State took additional steps designed to prevent neighborhood blight and help support property
values as more properties moved into foreclosure status. In 2009, the State Legislature enacted

a new law (Real Property Actions and Proceedings Law, Section 1307) that requires foreclosing
lenders to maintain vacant or abandoned properties. In cases where the lender fails in its
responsibility, the law also expressly authorizes local governments to bring court actions against
foreclosing lenders. This report briefly describes the impact of the housing market crisis on New
York State and highlights the results of a survey by the Office of the State Comptroller. The survey
queried local officials to determine whether they are aware of the new law and, if so, to what
degree they have utilized its provisions.
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Foreclosures in New York State

Many localities have experienced a decline in property values as a result of the downturn in the
housing market. Mirroring nationwide trends, New York State experienced a significant increase in
residential foreclosures along with a decrease in property values and sales. The problem however, has
been less severe in New York State than in many other states. Nationwide, foreclosures increased 300
percent from 2006 to 2010, while in New York State, foreclosures increased by just over 100 percent
during the same period.

Although it was less severely afflicted overall,
the State has been hit hard by foreclosures
in some areas—particularly downstate
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Legislative Actions

In response to the foreclosure crisis, the State Legislature enacted a series of provisions to protect
homeowners in 2008, which were further strengthened in 2009. Chapter 507 of the Laws of 2009
established new requirements related to the foreclosure process in New York State, including

an expanded 90-day pre-foreclosure notice requirement for home loan borrowers, a foreclosure
notice requirement to tenants, expanded mandatory settlement conference procedures and related
requirements for lenders to report to the New York State Banking Department (now incorporated
in the Department of Financial Services).

In addition, a new measure was enacted to help prevent neighborhoods—especially those with
high rates of foreclosures—from experiencing blight. Specifically, Section 6 of the 2009 law added
Real Property Actions and Proceedings Law Section 1307, creating a responsibility for foreclosing
lenders to maintain property.’ Subdivision 3 of Section 1307 grants municipalities the right to
enforce (in court) the obligation of the foreclosing lender to maintain the property, upon notice.
The municipality may also recover costs incurred as a result of maintaining the property. This

new provision is an important component of the legislation, deemed necessary to help prevent
homes from falling into disrepair during the foreclosure process. According to RealtyTrac data, the
foreclosure process took an average of 986 days to complete in New York State during the third
quarter of 2011.

? Section 1307 generally requires the plaintiff in a mortgage foreclosure action who obtains a judgment of foreclosure and
sale with regard to a residential property that is either (1) vacant or (2) abandoned by the borrower but occupied by a tenant,
to maintain the property until the ownership is transferred. Section 1307 expressly grants to the municipality in which the
residential property is located the right to enforce the duty to maintain in court, upon notice to the foreclosing plaintiff.

In addition, the municipality also has a cause of action in court against the foreclosing plaintiff to recover costs incurred
as a result of maintaining the property. The authority under Section 1307 is in addition to any rights the municipality may
have against the borrower under other laws for failure to maintain the property, and does not pre-empt, reduce or limit the
municipality’s rights or obligations with respect to property maintenance under any local laws.
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Survey Method

During the summer of 2011, OSC surveyed selected local governments in order to determine whether
or not local officials were aware of the new provision and the added protections afforded under the
law. The survey was also designed to provide information on how often local officials have utilized
the law to help improve the condition of foreclosed residential properties within their jurisdictions.

The survey was sent to all cities, towns, villages and county governments in 23 counties, excluding New
York City. These counties accounted for 57 percent of the foreclosutes statewide in 2010.* Counties were
chosen for the survey based on two factors: the 2010 foreclosure rate (22 of the 23 counties were among
the 25 counties with the highest foreclosure rates in the State) and geographic location.
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* These 23 counties accounted for 94 percent of statewide foreclosures, excluding New York City.

> While the response rate for this survey was lower than expected, it was sufficient to yield a reasonable confidence interval
(8.8 percent). Subsequent testing indicated that the respondent pool reasonably mirrored the sample in terms of municipal
population size, class and geographic location. We acknowledge, however, that a low rate of response increases the
likelihood that those who responded differ in some way from those who did not respond. Therefore, care must be taken

when interpreting the results.
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Impact of Foreclosures

It has been well established that having a high number of foreclosures in a community can negatively
affect property values. Properties in foreclosure are often sold under distressed circumstances which
drive down sale prices. Additionally, the prolonged foreclosure period means that these homes may lie
abandoned for an extended period of time, increasing the likelihood that they fall into disrepair. This
can contribute to neighborhood blight and devalue surrounding homes. These abandoned homes can
also pose safety hazards if they become occupied by “squatters,” who may use unsafe means for heating
and lighting once the power is shut down.
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Lenders and Local Officials

Over 28 percent of local officials indicated that in many cases lenders were not meeting their obligations
to maintain properties during the foreclosure process.

Despite the fact that many

local officials indicated that
foreclosures are a problem in
their communities, most officials
(86 percent) were not aware

of the legal recourse available

to them to enforce property
maintenance and recoup related
costs via Section 1307. City
officials who responded to the
survey were more likely to be
aware of these provisions of

the law than those in the other
classes of government. However,
even then, only one-third of the
cities indicated awatreness of the
law—suggesting that improving
communications about the rights
of municipalities under Section
1307 is necessary.

Although officials in most
localities were not aware of the
new legal protections allowing
them to take action against
lenders who do not maintain
properties in foreclosure, many
have dealt with the impact of
poorly maintained foreclosure
properties in their communities.
Over one-half of those responding
indicated that they have
investigated citizen complaints
about foreclosure properties, and
40 percent imposed maintenance
requirements through a local law
or ordinance.
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Cities reported being more heavily engaged in property-maintenance activities than other classes of
government. For example, cities were 1.5 times more likely to notify lenders in foreclosure proceedings
of their responsibility to maintain properties, and cities were twice as likely to be engaged in the
investigation of complaints and the imposition of maintenance requirements via local law or ordinance.

Imposing maintenance
requirements via a local law or
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Local governments also responded that they performed work that went above and beyond that involved
in typical lawn care, including removal of rubbish and abandoned vehicles, securing windows and doors
or boarding up windows, cleaning gutters to prevent water damage, and even undertaking emergency
demolition of unsafe structures.

Additionally, most of the local governments that enforce property maintenance perform administrative
activities, yard maintenance and structural maintenance in one manner or another. Roughly half
indicated that they are engaged in all three activities. Cities were nearly twice as likely to send municipal
employees to the property to perform maintenance activities after administrative actions failed than
towns or villages—indicating that maintenance of foreclosure properties may pose more of a challenge
in urban settings.

The Costs of Maintenance

It is difficult to quantify the full range of costs associated with poorly maintained foreclosure
properties. As discussed earlier, these homes can deteriorate as they remain vacant, pulling down
the values of surrounding homes. By the time foreclosed homes return to the market, they are
often in much worse condition. For these reasons, localities have a clear interest in ensuring that
these properties are kept in good condition.

Local officials were asked about the costs related to maintenance of foreclosure properties in
2010, including the costs of investigating citizen complaints and taking administrative actions as
well as maintenance activities. In general, the costs varied from less than $100 per property to as
much as $8,000 per property. When municipalities performed maintenance activities on foreclosed
properties, the average cost of these activities was $924 per property.

In response to a survey question asking how many foreclosure properties were maintained by the
municipality in 2010, one-third of respondents indicated that maintenance activities were performed,
and for some small localities, only a single property was maintained. Some larger cities and towns
that responded indicated that the amount of maintenance activity was extensive—exceeding 1,000
properties for the year.

Based on the responses to this survey and the average costs of maintaining foreclosed properties,
municipalities in the highest-foreclosure counties (excluding New York City) likely spent millions
of dollars on these efforts in 2010. Extrapolation of the data suggests a range between $15.1
million and $28.6 million spent on maintenance.
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Taking Legal Actions

When local governments have taken legal action against those responsible for failing to maintain
foreclosure properties, they have generally utilized local authority. Only 12 percent of local officials
indicated that they have taken legal action for Section 1307 violations, while 31 percent indicated that
they have taken legal actions against responsible parties for violations of a local law or ordinance.
These findings suggest that while a large number of localities have not had to address foreclosure
maintenance issues, the majority of localities that have done so have tended to use local procedures.
Section 1307 appears to be an underused resource that could be helpful to those localities coping
with foreclosure maintenance problems.

Local government officials who

indicated that foreclosures were 0SC Survey Results: Reasons Given for Not Taking Legal
a problem in their communities Action for Failure to Comply with Section 1307

also reported that legal action (of

all kinds) was initiated more than

twice as frequently as compared No Properties in This Situation

to those localities that were not as Unaware of Section 1307

severely affected by foreclosures. Lenders Complied When Notified

In fact, 38 percent of the localities Rely on Local Law

indicated that they did not have Recovered Costs Via Tax Bill

any foreclosure properties which Handled by Other Jurisdiction

warranted legal action. This is Not Cost Effective

consistent with the nature of the Other

foreclosure problem in New York In Process of Starting Action

State—some localities are hit 0 1'0 2'0 3'0 4'0
hard by foreclosures, while others

face issues related to foreclosure
much less frequently, if at all. For those hit hardest, the legal protections of Section 1307 could be an
important component of the effort to maintain the quality of their communities.

In addition, the legal requirement in and of itself can promote compliance. In many cases, local
officials indicated that when notified, the responsible parties complied with the requirements
(whether under Section 1307 or a local law or ordinance), thereby alleviating the need for additional
work and expense on the part of the municipality.
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Recovering Costs

Local governments that
responded to the survey reported
that even though they were
largely unaware of Section 1307,
they have been quite successful
in recovering the costs associated
with the maintenance of
foreclosure properties. Of those
localities indicating that they
spent money in 2010 enforcing
maintenance standards, over
two-thirds have fully recouped
the costs associated with
property maintenance. In nearly
61 percent of the cases, localities
have attempted to recover costs
using remedies other than
Section 1307, such as placing a
lien on the property.

0SC Survey Results: Has your municipality attempted to
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For the one-third of respondents that have not been able to recover costs fully, Section 1307 can
provide an additional mechanism for doing so. This is important, because among the responding
localities that have been the most burdened with property maintenance activities (those maintaining

over 50 properties in a single year), less than one-half have been able to fully recoup their costs.
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Conclusion

Section 1307 was enacted to help protect property values and prevent neighborhood blight by
requiring foreclosing lenders to maintain vacant or abandoned properties during the foreclosure
process. However, many local officials are not aware of the provisions of the law.

The results of this survey indicate a need for greater communication and outreach regarding current
laws and responsibilities. For the law to have a noticeable impact, local officials need to be made
aware of Section 1307 provisions, lenders must be made aware of their additional responsibilities to
maintain foreclosed properties, and all parties should be made aware that timely maintenance is the
most efficient way to preserve property values.

We will continue to use the resources of the Office of the State Comptroller to provide information
and assistance to local governments via our website, publications and training initiatives.
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Division of Local Government and School Accountability

Central Office  Directory

(Area code for the following is 518 unless otherwise specified)

Executive 474-4037
Steven J. Hancox, Deputy Comptroller
Nathaalie N. Carey, Assistant Comptroller

Audits and Local Services 474-5404
(Audits, Technical Assistance)

Electronic Filing

Questions Regarding Electronic Filing of Annual Financial Reports 474-4014
Questions Regarding Electronic Filing of Justice Court Reports 473-6438
Financial Reporting 474-4014

(Annual Financial Reports and Real Property Tax Levies)

Information Services 474-6975
(Requests for Publications or Government Data)

Justice Court Fund 473-6438
Monitoring and Analysis 473-0006
(Real Property Tax Cap, Constitutional Tax and Debt Limits, and Local Government Approvals)

Professional Standards 474-5404
(Auditing and Accounting)

Research 473-0617
Statewide and Regional Projects 607-721-8306
Training 473-0005

(Local Official Training, Teleconferences, DVDs)

Office of the State Comptroller,
110 State St., Albany, New York 12236

email: localgov@osc.state.ny.us

Mailing Address

for all of the above:
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Division of Local Government and School Accountability

Regional Office  Directory

Steven J. Hancox, Deputy Comptroller (518) 474-4037

Cole H. Hickland, Director - Jack Dougherty, Director
Direct Services (518) 474-5480

BINGHAMTON REGIONAL OFFICE - H. Todd Eames, Chief Examiner
State Office Building, Suite 1702 - 44 Hawley Street « Binghamton, New York 13901-4417
Tel (607) 721-8306 « Fax (607) 721-8313 - Email: Muni-Binghamton@osc.state.ny.us
Serving: Broome, Chenango, Cortland, Delaware, Otsego, Schoharie, Sullivan, Tioga, Tompkins counties

BUFFALO REGIONAL OFFICE - Robert Meller, Chief Examiner

295 Main Street, Suite 1032 « Buffalo, New York 14203-2510

Tel (716) 847-3647 « Fax (716) 847-3643 - Email: Muni-Buffalo@osc.state.ny.us
Serving: Allegany, Cattaraugus, Chautauqua, Erie, Genesee, Niagara, Orleans, Wyoming counties

GLENS FALLS REGIONAL OFFICE - Jeffrey P. Leonard, Chief Examiner

One Broad Street Plaza - Glens Falls, New York 12801-4396

Tel (518) 793-0057 - Fax (518) 793-5797 - Email: Muni-GlensFalls@osc.state.ny.us

Serving: Albany, Clinton, Essex, Franklin, Fulton, Hamilton, Montgomery, Rensselaer, Saratoga, Schenectady, Warren, Washington counties

HAUPPAUGE REGIONAL OFFICE - Ira McCracken, Chief Examiner

NYS Office Building, Room 3A10 - Veterans Memorial Highway - Hauppauge, New York 11788-5533
Tel (631) 952-6534 « Fax (631) 952-6530 « Email: Muni-Hauppauge@osc.state.ny.us

Serving: Nassau, Suffolk counties

NEWBURGH REGIONAL OFFICE - Christopher J. Ellis, Chief Examiner
33 Airport Center Drive, Suite 103 « New Windsor, New York 12553-4725

Tel (845) 567-0858 - Fax (845) 567-0080 « Email: Muni-Newburgh@osc.state.ny.us
Serving: Columbia, Dutchess, Greene, Orange, Putnam, Rockland, Ulster, Westchester counties

ROCHESTER REGIONAL OFFICE - Edward V. Grant Jr., Chief Examiner

The Powers Building « 16 West Main Street — Suite 522 « Rochester, New York 14614-1608
Tel (585) 454-2460 - Fax (585) 454-3545 « Email: Muni-Rochester@osc.state.ny.us

Serving: Cayuga, Chemung, Livingston, Monroe, Ontario, Schuyler, Seneca, Steuben, Wayne, Yates counties

SYRACUSE REGIONAL OFFICE - Rebecca Wilcox, Chief Examiner

State Office Building, Room 409 - 333 E. Washington Street - Syracuse, New York 13202-1428
Tel (315) 428-4192 « Fax (315) 426-2119 - Email: Muni-Syracuse@osc.state.ny.us

Serving: Herkimer, Jefferson, Lewis, Madison, Oneida, Onondaga, Oswego, St. Lawrence counties

STATEWIDE AND REGIONAL PROJECTS - Ann C. Singer, Chief Examiner
State Office Building, Suite 1702 - 44 Hawley Street « Binghamton, New York 13901-4417
Tel (607) 721-8306 - Fax (607) 721-8313
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